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While I handle cases all over Texas, my office and principal 
criminal defense practice are in the Bryan/College Station area, home 
of  Texas A&M University and Blinn College.  Between these two in-
stitutions, there are close to 80,000 (you read that right) students living 
and going to school here. As you might imagine, young college students 
sometimes make the wrong judgment calls and find themselves in trou-
ble. That’s where I come in.

 Over the past ten years of  my criminal defense practice, I have 
represented, and continue to represent, hundreds of  young college 
students. I do everything I can ethically to help put these young students 
in the best position I can as they go forward into their lives after college. 
Sometimes that means getting their cases dismissed if  possible, some-
times it means trying their cases before a jury or judge, and sometimes 
it means negotiating the best resolution that leads to an expunction or 
non-disclosure.

 In the course of  representing these young students, I have 
noticed very obvious similarities or patterns to their cases. I mentioned 
this to a parent not long ago and he asked me to send him suggestions 



3

he can share with his son to help minimize the chances that his son gets 
in trouble while at A&M. The suggestions I sent him morphed into 
my “top ten” rules for students to stay out of  trouble in Bryan/College 
Station while attending school here. While these “rules” are geared for 
the Bryan/College Station area because that is where I practice most, 
they will resonate in some way with any student attending college pretty 
much anywhere. I published these “rules” on my blog, “The Atticus 
Files” and the post went viral mostly, I presume, by parents sharing the 
post to their college-age kids’ social media. Whether you are a parent or 
a student, there is something in these “rules” that will resonate.

 Some of  these cautions are common sense and most young 
adults know them in theory. Several of  them are not intuitive and some-
times students just don’t know how serious the consequences can be for 
what seems like minor conduct. I can state without equivocation, that if  
a student follows these suggestions, he or she will lessen significantly his 
or her chances of  jeopardizing his or her future while here in Bryan/
College Station or at any college or university. Here, then, are my top 
ten rules for getting out of  college without being arrested:
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1. Stay the hell out of Northgate.

2. Do not carry a fake ID or someone else’s ID.

3. Never drink and drive. Ever.

4. If your friend is underage, don’t give them a sip of 
your alcoholic drink.
 
5. Never have sex with someone if they are drunk.

6. Don’t smoke pot. 

7. Be careful about the company you keep.

8. Never run from a police officer or lie to a police 
officer about your identity or age.

9. Do not use Adderall, Vyvanse, or Concerta (ADHD 
medication) without a prescription. 

10. If you see an unlocked bike on campus, leave it 
alone. It’s a trap.
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 Northgate is the bar and entertainment district ad-
jacent to the A&M campus and it is wildly popular with 
students, under-age and of-age. (Every college town has an 
equivalent magnet for students seeking to relieve stress from 
their studies.) Almost every time I speak with parents about 
the trouble their child has gotten into, the conversation starts 
with “he was in Northgate...”.  There are several law en-
forcement agencies that patrol this district on foot, in patrol 
cars, on bikes, and undercover (CSPD, TAMU PD, TABC, 
etc.).  They are, to my mind, overly aggressive in targeting, 
arresting, or citing students for offenses ranging from Public 
Intoxication, Minor in Possession/Consumption, Failure to 
Identify to an Officer, Evading Arrest, fake ID, and a host of  
other offenses. These law enforcement officers will stop a per-
son, either on foot or in a car, for the most minor infractions 
(failure to signal 100 feet before a turn, failure to signal a 
lane change, seat belt violations, and so on), just to see if  they 
smell alcohol on the breath or the odor of  marijuana emit-
ting from a car window. They even know the best vantage 
points in the parking garages to stage themselves so that they 
can see into cars as they exit around last call and will stop for 
any violation, or even if  they just see a red solo cup in a car.  
It is easy to get stopped in Northgate, so the best practice is to 
just steer clear of  the area entirely. If  you can’t, following the 
rest of  these rules will minimize the chances of  being arrest-
ed and having to make that very difficult and embarrassing 
phone call to parents in the middle of  the night.

STAY THE HELL OUT OF NORTHGATE.11
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 If  a student is stopped for any reason and presents a 
fake ID, he or she is likely going to jail. Even if  they provide 
the correct ID and an officer sees another ID in his or her 
wallet, they are likely going to jail. Police will charge this 
offense as a Class A misdemeanor, punishable up to a year in 
jail and up to a $4,000 fine. I know that almost every student 
in history has at some time had a fake ID, but the College 
Station Police Department, TAMU PD, or TABC will arrest 
you and charge you with a serious misdemeanor for this 
common student conduct. They rarely handle these as Class 
C’s anymore even though there is a specific Class C offense 
for misrepresenting age with a fake ID. I’ve even had some 
prosecutors suggest it could be filed as a felony. The carry-
ing of fake ID’s, which are readily available on the internet, 
is far more common than most parents realize. A final note, 
this rule also applies even when a student borrows an older 
friend’s, roommate’s, or sibling’s driver’s license to get into a 
bar. Take my word for it: it is far better to be cited for a Class 
C misdemeanor (a ticket) for minor in possession than to 
present a fake ID and be arrested, jailed, and charged with a 
serious Class A misdemeanor.

DO NOT CARRY A FAKE ID OR
SOMEONE ELSE’S ID. 22
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33
NEVER DRINK AND   
DRIVE. EVER.

 There are so many ways to avoid drinking and driving 
these days and no one, including (or especially) students, has 
any excuse for drinking and driving. It is illegal for a minor 
to drive with any detectable amount of  alcohol in his or her 
system, so even one drink can lead to being arrested and 
charged with Driving Under the Influence (DUI). DUI is 
only a Class C misdemeanor, but you will still be arrested for 
it and the consequences can be pretty severe.1 Driving While 
Intoxicated (DWI) is a much more serious matter and will 
wreak havoc with your life for years. After arrest and 24-48 
hours in jail, the accused intoxicated driver can look forward 
to having an interlock “blow and go” device in his or her car 
(which goes over very well on first dates), ridiculously high 
attorney’s fees (if  you hire a good one, like me), either a long 
probation (reporting to a probation officer, no drinking or 
nightclubs at all, fines, fees, community service) or jail, license 
suspensions, a “state” fine of  $3,000, $4,500, or $6,000 (on 
top of  the regular fine of  up to $4,000), an SR-22 insurance 
document that will ruin parents’ insurance premiums, nu-
merous visits to court, and almost certain disciplinary action 
by the University. Probation or jail, a DWI is on your record 
for life. Putting all that aside, DWI is a dangerous crime that 
can result in serious injury or death. As a prosecutor, I put a 
number of  young students who drank and drove and killed 
somebody (or multiple victims) in prison. I hated doing it, but 
I felt strongly that if  kids realized that they were not immune 
to being sent to prison because of  their youth, grades, or 
upbringing, that at least some would find another way to get 
home when drinking, perhaps saving a life. I tell kids now in 
every case I represent that the only difference between mis-
demeanor DWI and felony intoxication manslaughter is that 
someone gets in the way and dies. Then, the conversation 
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with me would not be about the difficulty in finding a job, 
the license suspensions, the court appearances, and the fines, 
but rather about how low a prison sentence we can negotiate.   
DWI is a toxic crime these days and it is so easy, with a little 
common sense and forethought, to avoid. I vigorously defend 
DWI’s, but always take the opportunity to let my young cli-
ents know the risks of  drinking and driving.2
 And, DWI is not just about alcohol. Police and prose-
cutors across the country are getting much more aggressive 
about driving under the influence of  drugs. It is important to 
know that a person can be arrested and successfully prosecut-
ed for driving while impaired only by prescription drugs. Of-
ten, small amounts of  alcohol 
and prescription drugs can have 
a synergistic effect and amplify 
the impairing effects of  either 
substance alone. With the prev-
alence of  marijuana and THC 
on college campuses, more and 
more young people are being 
arrested for driving while intox-
icated because of  impairment 
caused by these controlled sub-
stances.
 The Texas Legislature 
is getting more and more unforgiving about DWI each leg-
islative session. A conviction for DWI can, and will, make it 
much more difficult to find a job once a student graduates.  
Even though Texas now allows deferred adjudications in 
DWIs,3 the fact that a student has been arrested and placed 
on a deferred adjudication will always be on the student’s 
record, even if  subsequently nondisclosed (publicly sealed).
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1Driving Under the Influence (DUI) is a class C misdemeanor (punishable by fine only) 
directed at minors under the age of 21. It criminalizes any amount of alcohol detect-
able in the system (even just on the breath) for anyone under the age of 21 operating 
a motor vehicle. This offense does not require that a person be intoxicated. Howev-
er, and this is important, anyone, including minors, can be arrested and charged for 
Driving While Intoxicated. If an officer believes that a driver is intoxicated because 
he or she has lost the use of his or her physical or mental faculties by the reason of the 
introduction of alcohol, a drug, or a combination of alcohol and drugs, including pre-
scription drugs, or if a person’s breath or blood alcohol is .08 or higher, the driver will 
be arrested and charged with Driving While Intoxicated, a class B misdemeanor (up 
to 180 days in jail and a fine of up to $2,000) or, if his or her blood or breath alcohol is 
higher than .15, a class A misdemeanor (up to 365 days in jail and up to a $4,000 fine).

2A tip to parents: MADD (Mothers Against Drunk Driving) has developed a short 
course directed at educating young drivers on the dangers of drinking and driving and 
the life-long consequences of killing or injuring someone while driving while intoxicat-
ed. It’s called the MADD Victim Impact Panel (VIP).
From MADD’s website about VIP’s: 

“The purpose of the Victim Impact Panel (VIP) 
program is to help drunk and drugged driv-
ing offenders to recognize and internalize the 
lasting and long-term effects of substance-im-
paired driving. The classes seek to create an 
empathy and understanding of the tragedy, 
leave a permanent impression that leads to 
changes in thinking and behavior and prevents 
future offenses.  At a VIP, victims, survivors and 
others impacted by substance-impaired driving 
crashes speak briefly about the crash in which 
they were injured and/or a loved one was killed 
or injured. They share a first-person account of 
how the crash impacts their lives.  They do not 
blame or judge. They simply tell their stories, 
describing how their lives and the lives of their 
families and friends were affected by the crash.”

I have a 17-year-old daughter who has been driving for just a few months.  She will be 
taking the course. I encourage parents to Google MADD and Victim Impact Panels 
and arrange to have young drivers attend this course. It’s not long, but it may well save 
your child’s life.

3For the first time in decades, the 2019 Texas Legislative passed, and the Governor 
signed into law, a new statute that allows deferred adjudication probation in DWI cases. 
A deferred adjudication probation is a probation which does not result in a conviction 
if  successfully completed. However, the fact that someone has been arrested and placed 
on deferred adjudication probation will always remain a part of  a person’s criminal 
record. Deferred adjudication in DWIs is pretty limited however, and a prior deferred 
adjudication for DWI can be used by prosecutors to enhance punishment in a subse-
quent DWI. Moreover, even if  publicly sealed (if  eligible), a person still must report the 
fact that he or she was on deferred adjudication probation for DWI to state licensing 
agencies.
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 You will go to jail. The offense is Furnishing Alcohol 
to a Minor and it is a class A misdemeanor. I have numerous 
cases in which a young student is observed, either on video 
or by an undercover TABC (Texas Alcohol and Beverage 
Commission) or other law enforcement officer, allowing an 
underage friend to sip from his or her drink or buying him or 
her a drink. It will get the person offering the sip or buying 
the drink, whether underage or overage, arrested. And, the 
person provided the drink or sip will be cited for Minor in 
Possession or Consumption. Of  course, this also applies to 
girlfriends giving boyfriends a drink.
 If  a student works in a bar serving drinks, make sure 
to ask for ID for everyone served alcohol. The Texas Alcohol 
and Beverage Commission frequently sends underage mi-
nors into bars (and anywhere alcohol is served) to try to buy 
alcohol from alcohol servers. TABC is everywhere in bars, 
particularly in Northgate, and make frequent arrests for this 
offense. 

DON’T SHARE YOUR ALCOHOLIC DRINK 
WITH ANYONE UNDERAGE44
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 I cannot tell you how many of  these cases I see every 
year.  A young man gets intoxicated with his girlfriend and 
they have sex. The next morning, or even a few days later, 
she reports having been sexually assaulted to the police. The 
next thing you know, a detective is at your doorstep telling 
you that he is investigating an allegation of  sexual assault.
One of  the many ways for a sexual encounter to be with-
out consent (thus, sexual assault) is for one of  the persons 
involved, usually the girl, to be too intoxicated to give legal 
consent. In many of  these cases, I have been able to shut 
down a criminal investigation without charges (because it 
wasn’t really sexual assault), but there is still a sexual assault 
offense report out there with a student’s name on it. You can 
only imagine how awful the consequences are if  an arrest is 
made. If  you are convicted, life as you know it changes for-
ever (just try to get a job as a registered sex offender). Even 
if  the case is refused or dismissed and there are no criminal 
charges, the University will almost certainly suspend or expel 
the accused student. I’ve seen it happen dozens of  times. In 
the age of  “me too,” a young man just has to be very careful.  

NEVER HAVE SEX WITH SOMEONE IF 
THEY ARE DRUNK.55
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Having said that, I would also advise a young woman not to 
drink to excess to the extent that she is vulnerable to being 
sexually assaulted.   This may not be politically correct, but 
it is the advice I will give my daughter when she goes off to 
college. So that my position is perfectly clear, sexual assault 
on campuses in this country is a serious problem, but we have 
cast the net so wide that less-than-criminal conduct can land 
a student in serious, life-altering trouble.
 If  you are a student reading this, or a parent with a 
student in college, heed this advice: If  a detective calls or 
shows up the next day to ask about a sexual encounter, do 
not, I repeat, do not talk to them. This may run counter to 
the advice most parents give to their kids (cooperate with 
police, you have nothing to hide), but it is vitally important. 
If  a student is contacted by police about a sexual encounter, 
ask for the name of  the officer, a phone number, and tell the 
detective that before you talk to police, you need to consult 
with a defense attorney. This may be difficult because the ini-
tial response to such an encounter with police is to deny and 
explain. But, until you have had an opportunity to talk with 
an attorney, talking with police is perilous.4 Do not be talked 
into talking, either. Police are trained to persuade you to talk 
to them and they are permitted by law to lie to get someone 
to talk to them. Remember that anything you say will be used 
against you and any contact with police, either by phone or 
in person, is always recorded.
4I am not one of  those defense attorneys who never lets his clients talk to police.  
But, I need to know truthfully what happened in order to properly advise a client 
as to whether to talk to police.  Sometimes, doing so can prevent a case from being 
filed, but most often it is contrary to the interests of  the person suspected of  sexual 
misconduct.



13

  It’s everywhere on the A&M and Blinn campuses, and 
every other campus in the country. Parents just don’t have 
a clue how prevalent it is. At some point, every student will 
be offered pot. It will happen. I represent dozens of  students 
every year for this offense. So that we are clear, possession 
of  any amount of  marijuana is a crime in Texas, usually a 
Class B misdemeanor, but any more than four ounces and it’s 
a felony. With the legalization of  marijuana in many other 
states now, there is a growing feeling among kids that it is not 
serious. I tell my clients that we can debate all we want about 
whether marijuana should be legal and that it’s not as bad 
as alcohol, but the fact is that it is illegal in Texas and it’s not 
going to be legalized any time soon. Until it is, you will still 
go to jail and face criminal prosecution. Even for a couple 
of  grams (in fact, most of  my clients charged with possession 
of  marijuana possessed less than two grams). Possession of  a 
grinder, papers, a pipe, or a bong, will also get you arrested 
and charged with Possession of  Drug Paraphernalia, a Class 
C misdemeanor. Finally, baking pot into cookies, brownies, 
or candy, and I have cases right now involving all three, turns 
a Class B misdemeanor into either a second or first degree 
felony (that’s 2-20 in prison or 5-99/life). It’s just the way our 
laws are written. Mushrooms and Kush will also get you into 
a lot of  trouble. And don’t get me started on LSD, ecstasy, 
and other trendy, designer drugs made in someone’s base-
ment.  
 There are a couple of  final, but very important, con-
sequences if  you are convicted of  possession of  marijuana 
or THC: denial of  student financial aid (or you can be made 
to pay it back) and your license will be suspended for a year. 
Debate all you want about how harmless pot is, but just be 
aware of  the consequences if  you are caught with marijuana 
in Texas, and particularly Brazos County.

DON’T SMOKE POT. 66
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 It sounds cliché, but it really does matter with whom 
you hang out.  I have had many cases involving the 2:00 a.m. 
Whataburger run with several friends in the car when the 
car is pulled over for speeding, another popular pretext stop 
(I have had clients stopped for going 3 mph over the limit). 
When the police flashers go on behind the car, someone in 
the car gets rid of  the pot or cocaine in their pocket by throw-
ing it on the floorboard. No one, of  course, claims responsi-
bility, and everyone goes to jail. It really does happen all the 
time.  I recently had a client spend almost three months in jail 
on a high bond because he was driving a car and his passen-
ger had a backpack with 28 grams of  cocaine inside. The 
case against my client was ultimately dismissed, but not until 
after he spent three months in jail.

BE CAREFUL ABOUT THE
COMPANY YOU KEEP.77



15

 I have many cases that started out as a class C Minor 
in Possession (MIP) and ended up with a trip to jail because 
a student panicked and ran, or tried to blend into a crowd. 
It’s a class A misdemeanor to evade arrest or detention. If  the 
evading occurs in a vehicle, it is a third-degree felony. I have 
seen students arrested and charged with this offense for not 
stopping as soon as the officer thought he or she should have.  
Giving an officer a fake name, or more commonly, a different 
year of  birth, is a Class B misdemeanor and off you go to jail.
If  approached by a police officer, be cooperative and respect-
ful at all times. There is such a thing as an “attitude arrest.” 
Never physically resist a police officer attempting to arrest or 
search. That’s Resisting Arrest and it is a class A misdemean-
or, and prosecutors take it very seriously. If  you are intoxicat-
ed and resisting arrest, one inadvertent elbow to an officer’s 
face and you are facing felony Assault on a Public Servant 
charges. Cooperate. Be respectful. I have gotten breaks for 
many clients just by pointing out to prosecutors how coopera-
tive, honest, and respectful a client was. 

NEVER RUN FROM A POLICE OFFICER 
OR LIE TO A POLICE OFFICER ABOUT 
YOUR IDENTITY OR AGE.

88
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 These Attention Deficit Hyperactivity Disorder 
(ADHD) drugs contain amphetamine and other controlled 
substances and it is a crime to possess any of them without 
a prescription. At some point in every student’s academic 
experience, he or she will be offered someone else’s Adderall, 
Vyvanse, or Concerta, and told that it will help with studying 
and focus. That’s probably true, but without a prescription, 
you will go to jail, and it is a felony. If you give your prescrip-
tion medication, even one pill, to anyone you will be charged 
with Delivery of a Controlled Substance, a felony.

DO NOT USE ADHD DRUGS WITHOUT
A PRESCRIPTION.99
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 It’s a “bait bike,” an unlocked bike planted by the 
University Police Department with a GPS tracker installed. 
When it moves, the person who moves it will immediately be 
arrested and charged with theft. I have strong feelings about 
this anti-theft program as the only people it ever seems to 
ensnare are really good kids making a bad judgment call late 
at night with no intention of actually stealing the bike. A theft 
charge (of any level, even a class C) can ruin a student’s fu-
ture. I think this program is misguided, but, these bikes are all 
over campus and taking one of them, even for a short joyride, 
can result in disastrous consequences for a student. Theft is 
not just any ordinary misdemeanor, it is a “crime of moral 
turpitude” and can ruin a student’s future. This includes even 
minor shoplifting which, I am sad to say, I see fairly often in 
my practice.

IF YOU SEE AN UNLOCKED BIKE ON 
CAMPUS, LEAVE IT ALONE. IT’S A TRAP.1010
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There you go.  Taking these guidelines seriously will dra-
matically reduce the chances of  a student being arrested 
and charged with a crime in Bryan/College Station.

One final and important note from Shane.

I know that many students reading these “rules” will not 
consider the possibility that they will ever find themselves 
arrested and charged with a crime and have only the best 
intentions while in school.  However, I have had many good 
students and parents in my office facing uncertain futures 
because of  an arrest.  Good kids.  Well-meaning kids, with 
loving, attentive parents.  The one prominent fact in almost 
every case is alcohol.  Alcohol seems to be the cause or 
contributing factor in so many of  my cases involving students.  
If  you want all of  these rules distilled down to one abiding 
guideline, then heed this:  if  you drink alcohol, do so respon-
sibly and not to excess.  Period.

Good luck, and I hope we never meet.

  

Shane Phelps

A message to parents:

Take the time to go over these guidelines with your student 
and you will not regret it.  If  you want reinforcement, give 
me a call at my office at (979) 775-4100 and I will be happy 
to set up an appointment with your student to go over these 
rules.  As a father of  a teenage girl, I know that sometimes it’s 
better coming from someone other than a parent.
And, I’ll do it for free.
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A handy guide to offense levels
in Texas and punishment ranges

Class C Misdemeanor: a fine-only misdemeanor with a possible 
fine of up to $500.

Class B Misdemeanor:  up to 180 days in jail, up to a $2,000 fine, 
or both fine and jail.

Class A Misdemeanor:  up to 365 days in jail, up to a $4,000 fine, 
or both fine and jail.

State Jail Felony:  six months minimum to two years in a state jail 
facility (prison), up to a $10,000 fine, or both fine and jail.

Third Degree Felony:  two to ten years in prison, up to a $10,000 
fine, or both fine and imprisonment.

Second Degree Felony: two to twenty years in prison, up to a 
$10,000 fine, or both fine and imprisonment.

First Degree Felony:  five to ninety-nine years or life in prison, up to 
a $10,000 fine, or both fine and imprisonment.

Capital Felony (murder with special aggravating circumstances):  life 
without parole or death.

DWI:  either class A or B as above, but license suspensions, an auto-
matic “state” fine of $3,000 (any class B misdemeanor), $4,500 (for a 
subsequent DWI in a 36-month period), or $6,000 (if your blood or 
breath alcohol is higher than a .15),5 a requirement to have an SR-22 
document in some cases, and an interlock device in your car.

Minor in Possession:  A class C misdemeanor with a potential 
fine of up to $500.  A conviction will result in a license suspension.  If 
you receive a deferred adjudication, you will be required to complete 
community service (8-12 hours) and an alcohol awareness class.  Most 
justices of the peace and municipal court judges and prosecutors will 
require additional conditions.  Subsequent MIPs increase the fine and 
can result in longer license suspensions or even jail time. 
 
A note about controlled substance convictions (and, yes, marijuana is a 
controlled substance): A conviction for possession of a controlled substance, even less 
than two ounces of marijuana, can result in the denial of financial aid and you may 
even be required to pay back financial aid.

5In a DWI, this now means that a simple first DWI can mean a fine of at least 
$3,000 and up to $5,000, and a fine of at least $6,000 up to $10,000 for a DWI with 
a breath or blood alcohol level of .15 or higher.
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Know your rights!
• You have a right to not speak to a police officer.  If  you are 
detained or arrested, however, you must provide your name and date 
of  birth.  Do not lie about your name or date of  birth or you will be 
charged with False Identification to a Police Officer, a class B misde-
meanor.

• A police officer cannot search your residence without your 
consent or a search warrant.  You do not have to consent.  A 
police officer can detain you and secure your residence without your 
consent if  the officer has probable cause, but the officer must get a war-
rant to search as soon as practicable.  If  the police search your residence 
with a search warrant, they must leave a copy of  the search warrant and 
a list of  what they seize (known as an inventory).

• A police officer may not search your car without your con-
sent or without probable cause.  If  an officer has probable cause 
to search your car, the officer does not need to secure a search warrant 
under the Carroll Doctrine handed down by the Supreme Court.  Prob-
able cause can be as simple as the odor of  marijuana or alcohol.

• You have a right to be read your Miranda rights if  you are 
under arrest and the police want to take a statement they can use 
against you in court.  If  you are not under arrest, the police do not have 
to read you your rights to detain you or to ask you questions.

• If  you are under formal arrest, the police must give you the 
following warnings: 
• You have the right to remain silent and not make any statement at all and 
any statement you make may be used against you at your trial;
• Any statement you make may be used as evidence against you in court;
• You have the right to have a lawyer present to advise you prior to and          
during any questioning;
• If  you are unable to employ a lawyer, you have the right to have a lawyer 
appointed to advise you prior to and during any questioning;  and
• You have the right to terminate the interview at any time.

These are known as the “Miranda” rights (from the Supreme Court 
case Miranda v. Arizona).  Texas has codified these rights in Article 38.22 
of  the Texas Code of  Criminal Procedure.  If  these rights are read to 
you when you are in custody, do not waive them.  All you have to do is 
wait until the officer is finished reading these rights to you and then say 
“I want my lawyer.”  Under Texas law, the officer must stop talking 
to you.  But be careful.  If  you are in custody and you volunteer a 
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statement (“I was only a little intoxicated, officer.”), that statement can 
be used against you without having been given the Miranda warnings 
because the statements are not the product of  custodial interrogation.

Remember:

Officer:  “Do you understand the rights I have read to you?”

You:  “Yes, Sir.  I want a lawyer.”

• In DWI cases, the officer is allowed to ask you all sorts of  
questions about where you have been, what you have been drinking, 
how much you have had to drink, and when your last drink was with-
out reading you your rights, and these statements will be used against 
you in your DWI trial.  This is known as DWI “roadside interrogation” 
and our courts have held that the officer can ask all these incriminating 
questions without reading you your rights because he or she is inves-
tigating an offense to determine whether to arrest you.  You do not 
have to answer these questions.  All you are required to provide is your 
correct name and correct date of  birth.  You must also provide your 
driver’s license and insurance.

• You do not have to perform the field sobriety tests if  
stopped for DWI.  The three tests are the Horizontal Gaze Nystag-
mus test (HGN: the officer waves a pen or a fingertip back and forth 
before your eyes and asks you to follow it with your eyes only, not mov-
ing your head), the Walk and Turn test (nine steps up and nine steps 
back, but it is much more complicated than that and it is easy to fail, 
even sober), and the One Leg Stand (hold one foot up for 30 seconds).  
Your performance on these tests will be recorded and played for the 
jury at your trial.  One caveat though, if  you refuse to do these tests, the 
officer will almost certainly arrest you anyway.  He just won’t have this 
evidence to show to the jury.  But, note that your refusal can be used as 
evidence against you in trial and contribute to the probable cause the 
officer needs to arrest you.

• When you are arrested for DWI, the officer is required to 
read you a form called a “statutory warning.”  This form 
explains that you are about to be asked to give a specimen of  breath, 
blood, or urine.  It further explains the consequences of  refusal (license 
suspension for up to six months).  When the officer finishes reading this 
form to you, he or she will ask if  you want to consent to give a speci-
men.  The officer gets to choose which test he or she is offering.  Some-
times, the only test offered is a blood test.  If  you refuse, the officer will 
get a search warrant, take you to a hospital (or sometimes a room in 
the jail), and have your blood drawn by a nurse or phlebotomist.  It has 
long been the common wisdom that a person arrested for DWI should 
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refuse to blow or give blood.  Given how easy it is to get a search war-
rant for blood these days, they are going to get a sample of  your blood 
whether you like it or not so that advice is questionable.

• Always be respectful, never lie, exercise your rights, and 
remember that your every move is being recorded (even in the back seat 
of  the police car).

• If  you are arrested and brought to jail, do not talk about 
your offense on the phone or make any admissions.  If  you are 
calling your parents, they will want to know what happened and why 
you got in trouble.  Do not answer these questions.  Every phone call 
you make in the jail is recorded and can be (and often is) used against 
you.
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